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Uititrb S'talra (Cnurt uf Appeals 

FOR THE SECOND CIRCUIT 
Docket No. 75-1069 


United States op America, 
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Appellee, 


IsaBKLL o Rios, 


Appellant. 


BRIEF FOR THE APPELLEE 


Preliminary Statement 


Isubelio Rios appeals from a judgment of the United 
States District Uourt for the lias tern District of New 
York (Judd, J.) entered on December 10. 1074, convicting 
him of possession *.vi11 1 the intent to distribute heroin in 
violation of Title 21 l .S.C., §841 (a) (It. 


On February 7, 1'J74, Judge Judd sentenced appellant to 
six years imprisonment, a five year special parole term and 
a fine of seven thousand dollars, with the recommendation 
that the prison sentence run concurrently with a prior state 
sentence of two years to life. Appellant is currently incar¬ 
cerated under the state sentence. 


A pretrial competency 
orahle Thomas <\ Platt, 
the Eastern District of X 


hearing we lr Id before the Hon- 
United States District Judge for 
ew York on November 22, 25 and 


ft 




December 1 ‘.>74. After hearing the testimony of three 
psveiiintrisis ami one meilieal teclinieian. Judge IMntt lotiml 
appellant eompetent to proceed with trial. Trial com¬ 
menced on December I. 1!>74. before Judge Orrin <». Judd. 
On December 10, 1D74, the jury found appellant guilty of 
count one lull not guilty ol count two ol the indictment.* 

On this appeal appellant contends that the use of English 
speaking psychiatrists was violative of due process in that 
appellant speaks only Spanish t Point ll; that government 
psychiatrists in part based their conclusions on hearsay 
and did not conduct a thorough examination, depriving 
appellant of a fair trial (l’oint II i; that Judge Platt’s 
competency determination was clearly erroneous (Point 
Hit; and finally, that appellant’s motion for judgment of 
acquittal on the issue of criminal responsibility was im¬ 
properly denied prior to the submission of the case to the 
jury (Point IV I. 


Count two of the indictment charged appellant with posses¬ 
sion and intent to distribute cocaine. Previously, the United 
States had withdrawn count three of the indictment which charged 
appellant with conspiracy. The withdrawal of this count had 
nothing whatever to do with appellant’s claim of incompetency 
as intimated at page <5 of appellant’s brief. The withdrawal was 
made in recognition of appellant’s previous conviction in the state 
court for selling narcotics in the same month, November, 1973, 
as charged in the instant indictment (C. 60-61, December 2, 1974). 
It is noteworthy that appellant did not claim insanity as a defense 
to the state charges (Transcript of pretrial conference, Septem¬ 
ber 4, 1974. before Honorable Thomas C. Platt, page 7-10; Appel¬ 
lee’s Appendix. la-3a>. See. footnote on page 9, infra, for an 
explanation of competency hearing page references. 




A. The Trial 
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Statement of the Case 


I. The Government's Direct Case 


( rnz Cordero, an undercover narcotics agent employed 
bv the Drug Enforcement Administration |T. -0),* testi- 
lied that on November 2(i, 1973 he was introduced to appel¬ 
lant by one Hobby Rodriguez, a confidential informant 
(T. 1*2, 2U). At this meeting, which took place in appel¬ 
lant’s apartment. Agent Cordero, after being introduced to 
appellant, said he was interested in purchasing heroin and 
that he had heard appellant had some of the best heroin 
available for sale. Appellant agreed (T. 27). After bar¬ 
gaining about the price per ounce and the (plantities to be 
purchased, appellant agreed to sell Agent Cordero approxi¬ 
mately one ounce of heroin l l'. 2i-29). lie then advised 
Agent Cordero that he had just sold six ounces of heroin 
to another customer that day and that Cordero woulu have 
to return on November 28, at about 2:00 P.M. to con¬ 
clude the transaction. Appellant told Cordero to have his 
money ready for their next meeting tT. 29-30). 


Agent Cordero returned to appellant s apartment on 
November 28, 1973 at 3:30 P.M. (T. 30). At that time, 
appellant told Cordero lie was late; that he had just sold 
the heroin to another customer and that Cordero would 
have to return the following day (T. 32). After confirming 
the price (T. 32), Cordero was told the heroin would take 
a “three-cut"; that appellant could also get Cordero any 
amount of cutting agents lie desired and “any time [< or- 
deroj wanted to buy any amount of heroin he [appellant | 
would take care of it" (T. 32-33). Cordero then asked for 
a sample (T. 34). Appellant left the room, returned with 


* p 9 g e references in parenthesis preceded by the letter “T” 
refer to pages in the trial transcript. 






a jar of brown, rock crystal, cat oil* a piece with a razor 
and handed it to Cordero. Tin* sample of heroin was 
introduced into evidence as (lovernment's exhibit one (T. 

34, 36). 

On the following day. November 29, 1973, Agent Cordero 
returned to appellant’s apartment at approximately 5:00 
PM. (T. 37-3Si. Appellant opened the door part way and 
said he was busy Piking rare of other customers and that 
Cordero should return in tifteen minutes at which time his 
package would be ready (T. 38). Cordero returned in 
tifteen minutes (T. 38). At 0:3(1 PM. Cordero knocked 
OI1 appellant's door; appellant looked out through a peep 
hole in the door and stated he was afraid to let Cordero 
in because lie felt police were around <T. 39).* Appellant 
then stated that he would let Cordero into the apartment, 
but if he found out that Cordero was “the man lie would 
“niu” Cordero some day tT. 39 1 . Appellant then told 
Cordero to have his money ready and opened the door 
(T. 39-40), whereupon the surveillance agents entered be¬ 
hind Cordero. 

Hubert Marsh, a special agent for the Drug Knforce¬ 
meat Administration testified that he drove Cordero to 
appellant's apartment on November 20, 1973. November -S, 
1973 and November 29, 1973 t T. 111-119). Marsh identi¬ 
fied exhibit number one as the sample Cordero brought to 
him after meeting with appellant on November 19i*» 
iT 110-117). Agent Marsh testified, lurther, that he was 
present in appellant’s apartment on November 29, 1973 
when Mr. Rios was arrested tT. 120-121 I and was in 
charge of the search that followed <T. 122). (The search 
was "based upon tt search warrant, the validity of which 
has never been an issue in this case). Marsh identified a 
number of ••cutting agents,” approximately one ounce of 


* There was. in fact, a group of surveillance agents from the 
Drug Enforcement Administration at the site (T. 40, 118). 






heroin (exhibit two), a small quantity of cocaine, numer¬ 
ous articles of narcotics paraphernalia, and $6,528 m cash 
as having been seized from appellant’s apartment (T. 122- 
172). The foregoing terms were received in evidence. 
Agent Marsh also testified to uncovering a trap door in 
the bedroom floor where some of the items seized had 
been found (T. 137). 

Stanley Blasoff, a forensic chemist for the Drug En¬ 
forcement Administration, testified that the sample given 
to Agent Cordero on November 28, 19(3 (exhibit one) 
was 37.9 percent pure heroin (T. 236); that exhibit two 
found during the search, contained approximately one 
ounce of 36 percent pure heroin <T 237) t that exlu ^ 
three, found on Mr. Bios' person ( 1. 13-133), vvas — 
percent pure cocaine (T. 238-239). Mr. Ulasott a so Mien- 
titled a number of “cutting agents round in Ml. Rios 
apartment such as quinine (T. 210) and lactose t T. -41). 

Mary Ann Messina, a New York City undercover police 
officer testified to prior “similar act" purchases of heroin 
from appellant (T. 270). Patrolwoman Messina stated that 
on November 20, 1973. she purchased ten packets ot heroin 
from appellant (T. 271, 279) for ninety dollars T. -(•»- 
ogQi Patrolwoman Messina testified that she also pu.- 
chased heroin from appellant on November 21, 1973, for 
one hundred dollars (T. 280-282). It was stipulated that 
the items purchased on these occasions (exhibits eleven 
and twelve) contained heroin (T. 290). 

2. The Defendant's Case 

Doctor Maria Fleetwood, a teaching psychiatrist at New 
York Hospital (T. 363), was called as witness for appel an 
all( l was qualified to give an expert opinion m paychiatry 
(T 368) Doctor Fleetwood conducted an examination o 
1^11,mi m, Ortolan- S, 1974, at the Federal Uelealu.,, 
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Facility at West Street, which examination was in the 
Spanish language (T. 368, 370). Doctor Fleetwood <liaji- 
nosed appellant as schizophrenic, schizo-afl'ective type iT. 
370), referring specifically to appellants complaints ol 
hallucinations (T. 371), and his attempts at suicide (T. 
370). Doctor Fleetwood stated that appellant could not 
know right from wrong nor control his impulses in Novem¬ 
ber. 1073 (T. 303-304). 

On cross-examination, Doctor Fleetwood testified that 
she did not know the charges against Mr. Hios when she 
examined him on October 8, 1071 (T. 410, 413); that she 
reported Mr. Ilios to he oriented “in space" and “in person" 
but meant only that he was oriented “in space” (T. 418- 
410); that he was able to concentrate, but in a limited 
way (T. 430) and that his intelligence was average IT. 
II!) i. Doctor Fleetwood testified that appellant complained 
of headaches and buzzing in his ears but she did not seek 
to verify these complaints with the medical stall' at West 
Street i T. 431-433); that he complained he could not sleep 
at night (T. 438) but she did not try to verify that com¬ 
plaint either (T. 430). Doctor Fleetwood further stated 
that in her opinion, someone suffering from schizophrenia 
could not act in his own behalf (T. 433) ; could not protect 
his own interest IT. 434 ); could not negotiate a business 
transaction (T. 435) and would not be able to realize a 
realistic danger il one presented itself to him (T. 436). 

Significantly, Doctor Fleetwood concluded with respect 
to appellant's conduct that “he knew he was doing some¬ 
thing illegal ... 1 am sure he must have known that” (T. 
439). 

Appellant testified on his own behalf (T. 463). When 

asked by his counsel if he were “crazy" he said .it now" 

I T. 463). He denied selling ('ordero heroin, denied receiv¬ 
ing money from him, denied ever selling heroin to anyone 
(T. 167), yet admitted giving Cordero the sample of heroin 




(exhibit one) but denied selling undercover policewoman 
Messina any heroin I T. 469). Appellant admitted that the 
apartment in question was his (T. 471), denied knowing 
about the trap door (T. 471), denied owning the cash found 
in the apartment (T. 474) and admitted that the ounce of 
heroin in evidence (exhibit two) belonged to him (T. 474- 
475). 

On cross-examination, Mr. Iiios admitted to a $200 a day 
heroin habit (T. 481), that he had been out of work and 
when he did work he earned about fifty to sixty dollars 
per day (T. 482). 


3. The Government's Rebuttal Case 

Doctor Raymond Cliaitin, a psychiatrist at Kings County 
Hospital, was called and, without objection, qualified as an 
expert witness (T. 486, 489). Dr. Chaitin testified that he 
lms conducted over 1,000 psychiatric examinations of non- 
English speaking individuals by using interpreters (T. 490). 
He stated that appellant’s thinking was orderly; that ap¬ 
pellant had no trouble with his memory and he found that 
appellant evidenced no signs of psychosis (T. 494-495). 
Doctor Chaitin stated, based upon the agents’ reports of 
appellant’s behavior on November 26, 28. and 29. 1973, that 
appellant was not suffering from any mental disease or de¬ 
fect on November 29, 1973 (T. 498-.>00). 

llarrv Stevens, a medical technician at the federal 
House of Detention at West Street was called and testified 
to the manner in which medical records are kept at 
West Street (T. 539-542). Appellant’s medical file was 
introduced into evidence (T. 542). That record revealed 
that on November 30, 1973 he was treated for heroin 
detoxification (T. 543), and that shortly thereafter, in 
early December, 1973, lit* complained of a number of 
symptoms usually associated with heroin withdrawal such 
•is vomiting (T. 544-546). Thereafter, there were no further 
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complaints until .June 4, 1JI74 when lie complained of con 
stipation (T. 547). Appellant registered the same complaint 
on dune 7 and June 11 (T. 547). Appellant's medical 
record was barren of any complaints of buzzing in his ears, 
sleeplessness, hallucinations or any other complaints. 

Doctor Daniel Schwartz. Director of Forensic Psychia¬ 
try at Kings County Hospital was called as the final gov¬ 
ernment rebuttal witness (T. 558). As with Dr. Chaitin, 
Dr. Schwartz was qualified as an expert without objection 
i T. 5til i. Doctor Schwartz testified that he examined ap¬ 
pellant on March 13. 1 i»74 by use of a Spanish speaking in¬ 
terpreter (T. 56:2). He could not recall the name of the 
interpreter i T. 563). Doctor Schwartz testified that he has 
conducted such examinations by using interpreters on ap¬ 
proximately lllf) occasions (T. 563). lie had a copy of tin- 
indictment during the examination and discussed the 
charges with Mr. Rios IT. 563). Doctor Schwartz testified 
that appellant responded coherently and appropriately to 
the questions asked (T. 564) ; that his thinking was orderly 
i T. 566); that he acted normally and did not seem de¬ 
pressed. agitated or severely withdrawn |T. 567). The 
doctor also testified that he read the agent's reports about 
the current charges. He was then asked a series of hypo¬ 
thetical questions based upon the facts adduced at trial 
(T. 568-571). Rased upon his examination and the hypo¬ 
thetical facts, Doctor Schwartz concluded “the defendant 
was criminally responsible” at the time of the offense and 
was not suffering from a mental disease or defect that would 
prevent him from appreciating that what he was doing 
was wrong (T. 572-573). 

Finally, Doctor Schwartz stated the use of an interpreter 
did not seriously impair his ability to examine Mr. Rios; 
that he can v.vam'ne a non-English speaking person for an 
rml notion, but lie could not treat such a person by using an 
interpreter l T. 574-575); that while it would be “ideal” 
In use a Spanish psychiatrist to examine a Spanish speaking 




individual, “in my opinion, I was able to do an adequate 
examination. Had I had any doubt almut my ability to do 
so, I would not have done it” (T. 613). 

B. The Pretrial Competency Hearing 

The same witnesses who were to appear in the defense 
ease and the government’s rebuttal ease testified to essen¬ 
tially the same facts in the pretrial competency hearing. 
No purpose would be served by repeating their testimony. 
Suffice it to say that their testimony appears in the fol¬ 
lowing transcribed testimony: Harry Stevens (C. 9-35, 
November 22. 1974 i;* Doctor Daniel Schwartz (C. 35-77, 
November 22, 1974 i and Doctor Raymond Chaitin (O. 8-47, 
November 25, 19741 testified for the government. Doctor 
Maria Fleetwood (<’. 4-60, December 2, 1974) testified on 
behalf of appellant. A fuller description of their testi¬ 
mony at the competency hearing is set forth in Point 
III, infra. 


* As noted in appellant’s brief, the transcripts of the com¬ 
petency hearing were not consecutively numbered. Accordingly, 
the government’s brief will, for consistency, denote competency 
hearing page references in the same way that appellant’s brief 
does, preceded by the letter “C”. The date the testimony was 
taken follows the page number. 






ARGUMENT 


POINT I 

Appellant's due process rights were not vio¬ 
lated. 

Appellant contends, in elfect, that since lie was examined 
by two psychiatrists who required interpreters, Ids rights 
under the due process clause of the Fifth Amendment 
were violated when the District Court relied upon their 
opinion of his mental condition and not the opinion of 
the one Spanish speaking psychiatrist who examined him. 
This contention is without merit. 

There is no question that appellant was examined by 
three psychiatrists, one of whom was Spanish speaking. 
That psychiatrist, Doctor Maria Fleetwood, testified both 
at the competency hearing and at trial. Thus, appellant's 
position must be that the due process clause of the Fifth 
Amendment requires a Spanish speaking defendant to be 
examined only by Spanish speaking psychiatrists. Appel¬ 
lant, unable to cite any cases which support this proposi¬ 
tion, relies instead on the allegation that “the use of an 
interpreter interfered with his ability to communicate 
with the Knglish-speaking psychiatrists, and severely 
limited the reliability of their diagnosis" (Appellant’s 
brief, p. 23). . 

The record, however, contradicts appellant’s assertion. 
Doctor Schwartz testified that the use of an interpreter 
did not seriously impair his ability to examine Mr. Rios 
, T. 574 i and that “In my opinion, I was able to do an 
adequate examination. Had I had any doubt about my 
ability to do so. I would not have done it" (T. 613). 
Doctor t'haitin testified that while he would not recom¬ 
mend undergoing years of treatment with a psychiatrist 
utilizing an interpreter, “for diagnosis, an interpreter would 
be tine” (T. 335). 




Moreover, to require the exclusive use of Spanish- 
speaking psychiatrists for Spanish speaking defendants 
ignores the realistic situation at institutions where psy¬ 
chiatric examinations are given. At the time of Judge 
Judd's order requiring an examination hy a Spanish¬ 
speaking psychiatrist, April IS, 1974, Kings County Hos¬ 
pital had no Spanish-speaking psychiatrist on its staff.* 
Moreover, there was apparently only one Spanish-speaking 
psychiatrist, Doctor Jimenez, who could be recommended.** 

Thus, to require that psychiatric examinations of 
Spanish-speaking defendants be conducted only by Spanish¬ 
speaking psychiatrists, is not only unnecessary from a 
psychiatric, diagnostic point of view, but given the number 
of potential Spanish-speaking defendants to be examined 
and the number of available Spanish-speaking psychiatrists, 
a virtual impossibility. 

Appellant’s contention that his right to due process 
of law was violated ignores the fact that three psychia¬ 
trists were appointed to examine him under § 4244 of Title 
IS, one of whom spoke Spanish: a three day hearing was 
held in which four witnesses testified and appellant was 
provided every opportunity to present evidence.*** As this 
Court has stated . . $ 4244 was not enacted in contra¬ 
vention of <lu*‘ process hut in aid of it. I nited States v. 
h'nolil, .47!) F.2d 427, 447. (2d Cir.), eat. denied, 389 U.S. 
973 (1967). 

* Letter dated May 16, 1974, from Doctor Daniel Schwartz, 
Director, Forensic Psychiatry Service, Kings County Hospital to 
Hon. Orrin G. Judd, attached to appellant’s brief as Exhibit I. 

** The government would be prepared to demonstrate the ef¬ 
forts (unsuccessful) that it had made to obtain a Spanish-speak¬ 
ing psychiatrist. 

*** The hearing was delayed due to defense counsel’s inability 
to produce Doctor Fleetwood as scheduled. (C. 5-6, November 25, 
1974; C. 3-5, November 22, 1974). 




The situations where federal courts have found a denial 
of due process are cases where despite evidence of mental 
defect, an examination by at least one qualified psychia¬ 
trist was not ordered or no hearing was held and the 
defendant was ordered to trial. See, c.y., Dropc v. Mis¬ 
souri, — US. 1)5 S. <’t. SIX. (1975). Significantly, 
denial of a hearing in certain cases is not violative of 
due process. See, e.y., I nited States v. 1 owteeas, oOO 
F.2d 1210 (2d Cir.), eert. denied, — U.S. —, 95 S. Ct. 
G5(*> (1974). See, also, United States v. Kaufman, 393 
F.2d 172 (7th Cir. 1968), eert. denied, 393 U.S. 1098 
(1969 i where denial of a hearing was upheld even though 
the psychiatric report which found defendant competent 
stated he was a “sociopathie personality” and “paranoid”. 

The Government submits that the short and complete 
answer to appellant’s attack on the use of interpreters by 
non-Spanish speaking psychiatrists is that it is a factor 
which goes to the weight of their testimony and not to 
the admissibility. In addition, to ereci such a per se rule 
under the due process clause would ignore the reality 
that many of the world’s cultures do not recognize 
psvehiatry as we in the United States do. 1 bus, it might 
be impossible to find, sav. an Albanian speaking psychia¬ 
trist who, under appellant’s conception of due process, 
would lie the only psychiatrist capable of diagnosing an 
Albanian who claimed through (one would suppose) his 
English speaking attorney, that he was insane. 
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POINT II 


The examinations of the psychiatrists testifying 
for the Government were proper and adequate 
and their testimony was properly received. 

At>iH>llnnt maintains that the examinations performed 
l,v ti,«> psychiatrists who testified for the Government were 
inadequate for various reasons. 

First, appellant states that over his “continuing objec¬ 
tion,'’ Doctor Chaitin. who was directed to examine Mr. 
Itios for competency, was allowed to testify at trial as to 
Mr. Rios' criminal responsibility. It should be noted at 
the outset that the defense never objected to Doctor < hai- 
tin’s testimony on this ground and the page cited in ap¬ 
pellant’s brief to demonstrate the defense’s “continuing 
objection" on this point, page 4113, contains no objection at 
all / ailed States v. hidiritjlio, 3."“ F.2d -7(», “79-280 (2d 
C’ir. 1965), cert, denied . 383 U.S. 907 (1966). Doctor 
Chaitin’s testimony was objected to by the defense on the 
ground that he should not be permitted to tell the jury 
what Mr. Rios said about the particular offense (T. 491- 
492). No such testimony was either asked or elicited 
IT. 491-493). Significantly, appellant made no objection 
to Doctor Chaitin’s qualifications (T. 489). 

While Doctor Chaitin • (mined Mr. Hios on the issue 
of competency, he subsequently read reports relating Mr. 
Rios’ words and actions during the offense, which acts and 
statements were established at trial. 

Relying upon failed Slates V. Driscoll. 399 F.2d 133 
(2d Cir. 1968) appellant contends that Doctor Chaitin could 
not testify on the issue of criminal responsibility because 
he was ordered to examine appellant only on the issue of 
competency to stand trial. Reliance on Driscoll is mis¬ 
placed In Driscoll this Court held that a psychiatrist 
who performed an examination as to competency could not 
then testify as to criminal responsibility because Driscoll 






,h " his cooperation in „ ... 

Ifleliry iM.iiinj; would ho utilized for „ determination „r 
'•"imiiiil responsibility. lhiseoll. sa/„a, nt i:!7.» 

l!ci(‘. Mi Kins had already been examined l.\ Doctor 
N-hwartz and Ihf lor I'leetwood on both criminal response 
a, " i r, ""l"“ l(, in v. II,. 1 1,,,s Innl even reasonable ox- 

snhso,examination 
"""Id If ii1 1 1izcd in lIn* same manner. 

Moreover. Ihere is no ipii'si ion (hat psvchiatlists who 

llim ‘ «*-M*«»»in«*«l defendants .he issue of eompetenei c m 

subsequently testify on ihe issue Of criminal responsii.ilitv. 

I ml,,I siahs v. Jart/uilhni, Hi!. I'.-.M ;|so, ;{,s<( , r*t h <’ir 
I ! ' T ~ ' ’ 'I' II" r.S. SKIS I l»7;ii ; I ait,,I stairs v 

Mattsaa. Hi!. I\2d iL\M4. 12.MC, <!>th (Mr. I!»7l*». rert. ,I, air,I, 
IMI I >. !»>(. , l!*7.M|. See. t ait,,I stairs v Itohlc, 17.*, IMM 

I*' 1 ( ' h - I oiled Stairs \. hohhaaa, Hi!» F.-*d 

{-'I (Mr. 19,2).** The key factor in Doctor Chaitin’s 
evaluation of Mr. Rios' eriminal responsibility was how 
a l’l ,, ;ll { "» lH ‘li(iv«*d at the time of the ollense. Doctor 
(M.aitm stated that without km win-, what Mr. Kios did. 
what he said and how he acted at the time of the offense 
he would not he aide to reach a conclusion as to Mr. Rios' 
mental condition at the time of the ollense i T. 500). 

If rise, >11 has been limited to cases involving deceit United 

*£;,*» f-" > 2J5 or. 'L„ Z 

The recent case of United States v. Polisi, _ F 2d — (2d 
(Mr., slip op. 2787; decided April 8, 1975. is clearly distinguish¬ 
able. I„hs, establishes the proposition that an examination con¬ 
ducted pursuant to 18 U.S.C. S4208(b) does not satisfy the need 
for a psyclnatr.e examination to determine competence to stand 
tna . The Court ruled that such a determination can only be 
made under s 4211. Here, there is no question that all three 
psychiatrists conducted their examinations pursuant to S 4 ->j; 
Appellant's claim is that Doctor Chaitin's examination ' under 
>1.44 to determine competency limits his testimony to the issue 
of competency alone. As the cases cited in the text, supra, demon¬ 
strate. this contention is without merit. 


/ 
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Doctor Schwartz, who "as ordered u» rxannm* Mr 
Kins on the issues of competency and criminal responsn 
hili.v, based his expert opinion on that examination and 
hypothetical questions assuming facts adduced at tna 
concerning ap,Hdl«»fs behavior during the oftensc charged 
, t -.(JS-r.Tl » Appellant contends that his examination 
was improper because it did not disclose that he had tried 
to commit suicide. Again, the Government submits that 
thi s fact goes to the weight and not to the admissibility of 
Doctor Schwartz’s testimony. While defe,me counsel stress- 
,.(1 this fact in cross-examination (1. t am in sum 

.nation (T. «4S>. the jury apparently concurred with tin 
doctor's opinion as to Mr. Hios* criminal responsibility. 

Vppellant also contends that Doctor Schwartz’s tes.i- 
nionv violated the hearsay rule because it was based on 
y.. Rios’ statements related by an unidentilletl interpreter 
t Appellant's brief. ,»age dot. This contention is nyitl.or 
consistent with relevant case authority. I »,ted S,a,<s 
Suntaua, 7,03 F.M T10, 717 <2d «r.l. cert dnued. - U S 
, n s rt ,j;v' (l«1741 nor the Proposed hederal Rules 
of' Evidence, § 708 and §803(41. Moreover, it is reveal¬ 
ing that appellant chose not to subpoena Reverend Nieves 
who was the interpreter used by Doctor Cl,a,tin. nor did 

object to Doctor Chaitin’s testimony on hearsay grounds 
based on the use of an interpreter. 


• With respect to the relation between aeichie 
inanity the Supreme Court has recently stated. Of course 
r ioenire -hat the empirical reUtionahlp between mental 
illness and suicide’ or suicide attempts ,s uncertain. . Drope, 
1T o 05 s Ct at 908, n. 16 ( citations omitted . 
supra, —l .o.—» 







POINT III 


Judge Platt's determination that appellant was 
competent to stand trial was correct. 

A pre-trial hearing was conducted on November 22 and 
2o and December 2. 1117o to determine appellant’s com¬ 
petency to stand trial. Doctor Schwartz, Doctor Chaitin 
and Harry Stevens, a medical technician at West Street, 
testified for the (lovcrnment. Doctor Fleetwood testified 
for the defense. 

Doctor Schwartz testified that Mr. Rios knew the date of 
bis arrest; told him the authorities found heroin and a 
large amount of cash in his apartment that day; knew 
possession of drugs was illegal ((’. 4:l-4">) ; that he under¬ 
stood the nature of the charge against him; understood 
the functions of the principals in a trial and could assist 
counsel in his defense ((’. 46-471. Doctor Ohaitin found 

appellant to 1.riented in time, place and person ((’-151; 

understood the nature of the charges against him and could 
assist counsel in his defense fC-14). 

Doctor Fleetwood, while finding appellant to be schizo¬ 
phrenic and not competent to stand trial ((’-Ill), admitted 
that she did not know the definition of competency (C-41) 
and did not discuss the nature of t he charges pending against 
him ((’. as-3fll. She based her opinion, at least in part, 
on Mr. Rios’ physical complaints such as headaches and 
sleepless nights but never sought to verify those complaints 
with tin* medical staff at West Street (C-45). 

Mr. Rios’ medical record, introduced at the competency 
hearing through Mr. Stevens i(’-17), revealed that Mr. 
Rios never complained of the various ailments upon which 
Doctor Fleetwood, at least in part, based her diagnosis 
I <’. 17-22). 

The prevailing tot for competency is whether the 
defendant has sufficient present ability to consult with his 
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lawver with a reasonable degree of rational understanding 
and whether he has rational as well as factual under¬ 
standing of the proceedings against him. Dusk}/ v. United 
States, 362 F.S. 402 (1000); United States V. Sullivan, 
400 F.2d ISO (2d Cir. 1000). (’oncededly, it is not enough 

that defendant is oriented in time and place and has some 
recollection of events. Doctors Schwartz and (liaitin, 
however, specifically testified to Mr. Rios’ ability to under¬ 
stand the charges and proceedings and his ability to assist 
counsel. Since Doctor Fleetwood, herself, did not know 
the charges pending against Mr. Rios, she could not discuss 
those charges with him (C\ 38-39). Moreover, Mr. Rios’ 
medical records at West Street demonstrated that he never 
complained to the medical stall' about any of the ailments 
upon which Dr. Fleetwood, at least partially, based her 
opinion. In light of the above factors Judge Platt was 
completely justified in finding Mr. Rios competent to stand 
trial and under recognized standards of review his deter¬ 
mination should not be overturned. 

\ppellant contends that neither Doctor Schwartz nor 
Doctor Clmitin was “qualified’’ under § 4244 because they 
diil not speak Spanish. No cases are cited which support 
this proposition and appellant is simply espousing a novel 
interpretation of the statute.** Moreover, even under appel- 


* A trial judge’s determination of competency is a finding 
of fact which should not be set aside upon review unless clearly 
erroneous. United States V. Sullivan, supra at 185. « r " lear ' y l ' n . 
warranted or arbitrary. United States v. G.ray ‘* 21 F 2d 316 * th 
Cir 1970); Hall V. United States, 410 F.2d 653 (4th Cir.), 
cert denied, 396 U.S. 970 (1969). Given the overwhelming evi¬ 
dence of competency. Judge Platt’s determination was not only 
not clearly unwarranted or arbitrary, but was correct. 

** The cases cited by appellant are clearly inapposite. Krup- 
„ick v. United States. 264 F.2d 213 (8th Cir. 1959 ) involved an 
examination by a medical doctor instead of a psychiatrist; l nited 
States V. Day, 333 F.2d 566 (6th Cir. 1964) involved an examina¬ 
tion by a probation officer instead of a psychiatrist. 
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hint's novel approach, tIn* so-called statutory requisites 
were met, since Doctor Fleetwood spoke Spanish. 

Finally, it is again significant to point out that at trial 
no objection was raised to the qualifications of either Doctor 
Schwartz (T. util I or Doctor ('haitin (T. 48!)). 


POINT IV 

The trial judge properly submitted the case to 
the jury. 

It is well settled that it is a function of the jury to de¬ 
cide the issue of criminal responsibility. I'nited States v. 
Hum nt, 486 F.2d 333 (2d Fir. 14*73), cert, denied, 416 U.S. 
F.S. 940 (1974 1 ; I’nitcd States v. lioltle, supra. Given 
the fact that two psychiatrists found appellant sane 
at the time of the offense; that the only psychiatrist 
to claim appellant was suffering from a mental di¬ 
sease. Doctor Fleetwood, stated appellant, nonetheless, 
“knew he was doing something illegal ... I am sure he 
must have known that" (T. 439), and given the fact that Mr. 
Kins' medical records at West Street revealed that he did 
not register complaints for any of the symptoms Doctor 
Fleetwood relied upon to diagnose schizophrenia, a reason¬ 
able jury was certainly entitled to conclude, as the jury 
in this case did, that appellant's criminal responsibility had 
been established beyond a reasonable doubt. I'nitcd States 
v. Creenc, 4S9 F.2d 114.') ( D.F. Cir. 1973), cert, denied, 
— F.S. —, 93 8. Ft. 239 (1974). 
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CONCLUSION 

The judgment of conviction should be affirmed. 

Dated: May 16, 1975 

Respectfully submitted, 

David G. Trager, 

United States Attorney, 

Eastern District of New York. 


Pai l R Bergman, 

Robert F. Katzberg, 

Assistant United States Attorneys, 
Of Counsel .* 


* The United States Attorney’s Office wishes to acknowledge 
the assistance of Jon M. Lewis, Esq., in the preparation of this brief. 
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UNITED STATES DISTRICT COURT 
Eastern District of New York 
73 Cr. 1042 


United States of America. 


— against — 
Isabelio Rios, 


Defendant. 


United States Courthouse 
Brooklyn. New York 
September 4, 1974 
10:00 a.m. 

Before: Honorable Thomas C. Platt, U.S.UJ. 

Ollicial Court Reporter 
Daniel D. Simon 


* * * sent me the report. Mv secretary got after him since 
the Court inquired. \Ve have been trying to get him. 
Finally today, before we came in here, he said he promised 
to call back my secretary ibis afternoon and have a report 
for us. As soon as 1 get it, a copy will go to the U.S. 
Attorney and the Court immediately. 

The Court: Did your client ever interpose this psy¬ 
chiatric defense in the State Court.' 

Mr. Shaw: Well, your Honor, let me explain the 
situation there. After I was assigned in the federal court 
—1 am not on the panel in the state court in New York 
County, but 1 have a partner by the name of Mitchel 





Horn. Under my recommendation the Supreme Court 
Justice appointed Mr. Horn, who is no longer my partner, 
to represent him in the state case. 

When 1 was tin trial in May, which is the last time I 
had a meaningful discussion about the case with Mr. 
Horn in the Southern District before Judge Lasker on a 
four-week trial there, Mr. Horn and 1 were in brief con¬ 
tact because he has not been my partner since before April, 
and he advised me the case was to come to trial in the 
New York State Supreme Court. That is the representa¬ 
tion I made (8) to Judge Judd on four or five occasions 
on the phone and two occasions in court, because that was 
the assurance of the Supreme Court justice and Mr. Horn, 
that his state ease would come up first. In fact, the 
previous U.S. Attorney had stated that there was a very 
good possibility if the state ease came to trial that the 
federal case would be nolled. 

The state ease, to my knowledge, has still not come 
to trial. Why not 1 know not. because there is also a 
speedy trial rub* there, and it was calendered, 1 believe, 
before this one. It is an older indictment, I believe. T 
am not sure of that, and it had been given a definite 
trial date. 

Mr. Horn had said he was ready for trial. And the 
motions, including motions to suppress, I believe had 
already been ruled on in the state court. 

Mr. Corcoran: If I might interject at this point, your 
Honor, Mr. Shaw probably is not aware that Mr. Rios was 
convicted in the state court about a month ago. 

Mr. Shaw: I didn't even know. Judge. 

The Court: Well, my ipiestion is, in that ease, did he 
plead insanity? 


t 



Mi-. Shaw: I don’t know. Judge. All I know (9) is 
that as far as I was concerned, I am only a layman, and 
as far as the court-appointed interpreter is concerned 
we couldn't get a meaningful answer out of him even 
though I speak a little Spanish, and I had the interpreter 
right with me and we worked together. And I thought la¬ 
wns crazy, and the psychiatrist who went to interview him 
not giving me hack the report yet. I still would put in 
that defense. If the report comes hack and says he is 
sane, I don’t know what I will do. But that was my 
impression of the man. 

Mr. Corcoran: Your Honor, it is my understanding he 
didn’t plead insanity in this state trial. He stood trial 
and he apparently- 

The Court: lie pleaded it as a defense, or he pleaded 
i mom i *et ency- 

Mr. Corcoran: No, he did not. 

The Court: If that is a fact and he faces a lifetime 
sentence, and l presume he was presented by counsel, 1 
just wonder whether we are wasting time. 

Mr. Shaw: 1 wonder, too, your Honor, because Mr. 
Horn knew full well that 1 sent him to a psychiatrist and 
1 didn't have the report yet. 
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